Agen​CY CONTRACT

between
(company name)

_______________________________

– hereinafter called the Client –

and

the following communication agency

________________________________

– hereinafter called the Agency –

RECITAL
The aim of collaboration between the Client and the Agency is to optimise and expand the advertising and communication of the Client’s business, its products and / or services in the market. To achieve this aim, both Contracting Parties consider themselves bound in a relation of mutual trust and hereby agree as follows:

A. COMMISSION

The Client hereby commissions the Agency to provide comprehensive advertising and communication services

– for the following products: 

___________________________________

___________________________________

___________________________________

– for the following services:

___________________________________

___________________________________

___________________________________

– for the business itself (image publicity,

corporate design and similar features)

in the Federal Republic of Germany (Contractual Area). The above products, services and business will be collectively called “Products” below.

The Agency hereby accepts this commission, assures the Client of its closest collaboration, and assures the Client that it will represent its interests at all times.  

B. 
PERFORMANCES by the agency

1. 
Preparation of advertising


1.1
Analysis of market position and competitive position of products for which services are to be supplied.


1.2
Investigation of target-group structure and attitudes, based on studies available or on other, generally accessible secondary material.


1.3
Drawing up proposals for supplementary market, product and consumer studies and recommending suitable market-research institutes for their implementation.

2. 
Advice and consultancy


2.1 
Advice on market strategies, on the advertising sector, and on the technique of advertising, covering all questions of corporate communication and Product advertising.


2.2 
Phrasing the objectives of advertising, based on the objectives of communication 


2.3 
Developing the communication strategy and advertising concept.


2.4 
Evaluating advertising materials and advertising media to optimise deployment of advertising.

3. 
Design (creation)


3.1 
Development of copy and design of drafts (rough layouts) for all print media (print advertisements, posters, brochures, catalogues, folders and other materials)


3.2 
Development of storyboards or treatments for film, radio and tv advertising.

3.3 
Development of claims, slogans and jingles.

4. 
Fi​na​li​sation (fair drawings, final layouts)

Provision of all fair drawings and final layouts or illustrations needed for production of advertising materials and carrying out of related setting for DTP.   

5.
Production of advertising materials (placing, coordination, 
monitoring)

5.1

Identifying the most economic production processes and methods.


5.2 
Selecting suitable specialists or suppliers, such as graphic designers, photographers, printers, reproduction specialists, film producers, sound studios, speakers, models, dummy-construction and other services.


5.3
Obtaining three tenders from suppliers, in which process the Client may always nominate one supplier. This regulation shall not apply if the offer is expected not to exceed the sum of EUR 2,000 net, or if follow-up services are provided by a supplier already selected by mutual agreement. 

5.4 
Placing of order following approval by the Client, coordination and monitoring of proper execution to deadline, or of direction and production in the case of film or photographic work, and of post-production in the film, radio and TV sector; invoice control and payment handling.

C. OTHER SERVICES 
BY THE AGENCY

(Pro​jeCT COMMISSIONS, Me​dia)


1.
At the Client’s particular wish, along with the services set out in Section B, the Agency may undertake the following work for a separately agreed fee, based on approved cost estimates, or by way of a special project commission, or on the basis of a media contract: 


1.1
Me​dia



Me​dia​ planning and media placement.


1.2
Di​gi​ta​l media


Conception, development, design, production and project management for advertising campaigns in digital media, including internet and intranet.


1.3
Re​se​arch


Carrying out all research, e.g. copy test, pre-test and post-test, recall studies.


1.4
Brands, package design


Developing brands, names and trademarks, packaging and package design.


1.5
Cor​po​ra​te de​sign


Developing and revising imprints, signets logos and office furnishings.


1.6 
In​ter​na​tio​na​l coordination


Incorporating advertising campaigns into an international concept and coordination with agencies abroad; assumption of lead-agency function.



1.7
Di​rect mar​ke​ting


Developing direct-marketing and customer-relationship campaigns in text and layout.



1.8
Sales pro​mo​ti​on


Consultancy, planning and execution in the area of sales promotion, fieldworker conferences, professional congresses and symposia, as well as design of display material, prospectuses and other sales aids.


1.9
Trade fairs and event marketing


Conception, development, realisation, coordination and monitoring of trade fairs and events.



1.10
Spon​so​ring



Developing and realising sponsoring concepts.


1.11
Special ​tex​ts



Production of special copy and copy in foreign languages.


1.12
In​ter​active media


Conception, development, design, production and project management for interactive media.



1.13
Da​ta​ba​se ma​na​ge​ment


Generating addresses; archiving digital data, developing and managing a database for access by the Client.



2.
If supply of these services has been awarded to the Agency through separate project commissions or through a media contract, they shall be subject primarily to the regulations of the project commission or media contract, and secondarily – i.e. by way of supplement – to the conditions of this Contract.  

D. PERFORMANCES OF CLIENT

1. 
Notification of advertising work and budget


1.1 
Before the start of every new business year the Client shall inform the Agency of the amount of business to be expected with reference to planned advertising work and of the budget which will be available. The Client shall inform the Agency immediately of any significant changes to these plans as stated. 


1.2 
The Client shall without solicitation provide the Agency with all the data and information on marketing objectives, markets and products necessary for its work. The Agency shall have a duty to handle such data and information in a strictly confidential way. 

2.
Approval

The Client shall issue its approval in such good time as to ensure that the workflow of the Agency and of its suppliers, and thus the realisation of the advertising campaign, will not be impeded; any additional costs caused by failure to issue approval in good time, or by refusal to approve, and / or any risk to quality caused thereby, shall be borne by the Client.

E. FEES OF AGENCY

1. 
Services under B 1–3

For services set out under Section B 1−3 the Agency shall charge a fee based on the net marketing and communication budget managed by the Agency (hereinafter called the “advertising budget” in short), arranged on a sliding scale to reflect the size of the advertising budget, as follows:

Managed bud​get
Fee in percent


of bud​gets
up to EUR  __________
____ percent

from EUR __________ to EUR __________ 
____ percent

from EUR  __________
____ percent

The Agency’s minimum annual fee shall be EUR__________. This component of the fee shall be paid in twelve equal monthly instalments, on the first of each month of the year concerned. The level of the minimum fee shall be examined by both Parties following announcement of each advertising budget under D 1.1 and shall be suitably raised or lowered if appropriate. 

2. 
Services under B 4

The Agency shall charge for services set out under B 4 on the basis of the Agency’s hourly-rates list and list of technical costs.

3. 
Services under B 5

The fee for all services provided by the Agency under Section B 5 shall be agreed within the cost estimates approved by the Client. Calculation shall be based on the payment rates in the Agency price list current at the time  when the service is performed; as a rule these services will be charged by the working hour. Deviation of +/- 10 percent from cost estimates shall be deemed to be covered by the approval.

4. 
External costs

All bills for external costs incurred under this Contract shall be passed on to the Client, accompanied by vouchers, without any agency-commission supplement. 

5. 
Services under C

The fee for all services under C shall be agreed within the framework of the project commission or media contract between Client and Agency in question. Should no agreement be made, the Agency’s fee rates shall apply as current at the time when the service is performed; as a rule these services will be charged by hours worked, on the basis of the Agency’s price list as valid at the time of service; charges for media services will usually be based on a percentage of the placement volume, as set out in more detail in the media contract.   

6. 
Fees for rights of use

The fee for rights of use shall be governed by H 11 of this Contract.

7. 
Cash expenditure, German Musical Performing Rights Society (GEMA), costs of carriage and duplication, social security


7.1 
Cash expenditure and special costs incurred by the Agency at the Client’s express wish shall be charged at actual cost price. These shall include, for example, extraordinary communication, carriage or duplication costs.


7.2 
The Client shall be invoiced net for GE​MA fees, artistes’ social-security deductions and customs charges, even if they are only levied subsequently.  

8. 
Travel expenses

No charge will be made for travel to the Client’s offices in the course of normal account management. The Client shall be charged for all other journeys, for instance journeys to monitor film, radio and TV work, supervision of printing and proofing, journeys on the Client’s special order, and similar journeys.

9. 
Change or abandonment of work

If, outside the ongoing management process, the Client changes or abandons work already commissioned, it shall pay the Agency all fees and/or hourly charges due until then and all costs incurred, including fees and/or commission lost, and release the Agency from any claims which may be made by Third Parties, particularly the Agency’s contractors. If such change or abandonment of work is justified through infringement of duties by the Agency or its vicarious agents, lost fees and commission shall not be reimbursed.   

10. 
Value Added Tax

All fees charged by the agency are plus VAT at the statutory rate as valid at the time of billing. For invoices to recipients of services outside the Federal Republic of Germany no VAT will be calculated or shown on said invoices. The VAT Number of the service recipient must be given on these invoices, and the Client must state this number to the Agency. 

11. 
Due payment dates and discounts


11.1 
The invoices issued to the Client in pursuance of the budget under E 1 are due upon receipt, strictly net. Should advance payments have been made, the Client will be awarded all available discount reductions.


11.2 
When engaged in the production of advertising materials, the Agency will issue the invoice for this work following completion of the commission. In the case of larger commissions, or commissions extending over a longer period, the Agency shall be entitled to issue interim invoices or advance invoices, or to claim payments on account.  


11.3 No discounts will be granted on agency fees.

F. AWARD OF COMMISSIONS

1. 
Brie​fing

The work of the Agency shall be based on the Client’s briefing. Should the briefing be given verbally, the Agency must draw up minutes of the briefing. This shall become the binding work document; this being so, it shall be governed mutatis mutandis by the regulation on minutes set out in following article G para1. 

2. 
Cost estimates 

The Agency must submit a written estimate of costs to the Client prior to any work in which costs will be incurred.

3. 
Issue of commissions


3.1 
The Client shall award the commission to the Agency by approval of the cost estimate. As a rule such approval shall be issued in writing. Should it be issued verbally, it shall be recorded in minutes. 


3.2 
Smaller individual commissions, up to a maximum of EUR _________ net, and orders given by way of current work, such as provisional reproductions, typesetting costs, retouching and similar work, shall not require the submission of cost estimates and prior approval by the Client.


3.3 
Commissions for production shall be awarded by the Agency following release by the Client, as a rule in the name and on the account of the Client. The Agency shall monitor the production and evaluate the production results. 

G. MISCELLANEOUS

1. 
Minutes of meetings (contact reports)

Work entrusted to the Agency typically requires constant contact with the Client and the Client’s agreement. The Agency shall draw up written minutes of each such meeting and submit them to the Client immediately. These minutes shall be deemed be commercial letters of confirmation. Any agreements, commissions or other content contained therein shall be binding, unless the Client protests, and insofar as it may protest, in writing within three working days.  

2. 
Confidentiality

The Agency shall treat in the strictest confidence all such information and all such documents of which it may become apprised in the course of its collaboration with the Client as are not intended for transmission to Third Parties. It shall impose an equal duty of confidentiality on all employees and Third Parties who may receive such information or such documents in order to carry out work under this Contract. This duty of confidentiality shall apply beyond the term of this Contract.  

3. 
Liability


3.1 
The Agency shall be liable to the Client under this Contract for the care of a prudent advertising merchant. Liability by the Agency and its representatives and vicarious agents for infringements of duty resulting from minor negligence is hereby excluded, except for the infringement of essential contractual duties (so-called cardinal duties).


3.2 
Insofar as the Agency, its representatives and vicarious agents are liable under the above provision in Paragraph 1, such liability shall be restricted to compensation for such damage as was foreseeable given the type of service and to contractually typical damage.


3.3 
The Agency shall draw the Client’s attention in good time to any legal risks which it can perceive arising from the contents or design of planned advertising campaigns. Should the Agency consider it necessary for realisation of such campaigns to obtain a legal opinion (e.g. on the law of competition) from an expert advisor or institution, the Client shall pay the costs thereof, following agreement. Should the Agency have expressed reservations, and should the Client nevertheless insist on realisation of such advertising campaigns, the Agency shall not be liable for any detriments or risks arising therefrom. The Client shall release the Agency from all claims by Third Parties upon first demand.  


3.4 
Claims for damages by the Client shall reach the time bar in one year. Time shall begin to run when the claim to damages arises and the Client becomes aware – or, though gross negligence, fails to become aware – of the grounds for said claim and the person committing the infringement; irrespective thereof, such claim for damages shall reach the time bar in 3 years following the act of infringement. 

4. 
Storage, archiving and handing over of data and documents


4.1 
All reports, print copy, films and illustrations produced for the Client by the Agency must be properly stored by the Agency, without any separate fee, for a period of one year, beginning with the ending of the communication campaign in question, and during this time must handed over to the Client should this be so required. Upon expiry of this term of storage, or prior to expiry of this term should the contract end, all documents shall be handed over to the Client at its request, or otherwise destroyed. The above documents may also be stored in digital form.



Costs of data compilation, dispatch, packing or storage beyond the agreed term, and any costs arising from collection and destruction, and from work or insurance policies connected therewith, shall be paid by the Client.


4.2 
The Agency may immediately destroy all documents no longer needed, such as manuscripts, sketches, drafts of unrealised advertising campaigns, and similar materials.

,


4.3 
Should the Agency have been commissioned under Section C, Paragraph 1.13 of this Contract to archive digital data free of charge, these data shall be archived by the Agency and handed over, should the Client so require, at any time during the term of contract, otherwise at the end of the contract.  


4.4 
Handover of Data must be by submission of a normal data carrier containing said data and in such a form that processing may take place by the Client or its agent for purposes of updating the communication campaign incorporated in the data concerned. 

H. TRANSFER OF USER RIGHTS AND FEES FOR SUCH TRANSFER

I.
TRANSFER OF USER RIGHTS

1. 
To results of work produced by the Agency

All rights of use to results of work produced by the Agency which the Client has released for use as advertising and for which it has paid, copyright-protected or not, shall pass exclusively to the Client, unrestricted as to time or content, for the Contractual Area and for all types of use necessary in pursuance of the agreed purpose of use.

2. 
To results of work produced by Third Parties

The Agency shall transfer to the Client all rights of use to results of work produced by Third Parties for which release has been given and payment made, e.g. rights to photographs, illustrations and music, and to the performing rights of Third Parties, e.g. actors, speakers or models, to the extent necessary to carry out the advertising campaigns agreed under this Contract in the contractual area. Should these rights be subject in the

individual case to restrictions of time, space, content or types of use (advertising media), and thus transfer to the extent defined above not be possible, the Agency shall apprise the Client thereof and proceed in accordance with its further instructions; the Client shall pay any additional costs arising therefrom.     

3. 
Further transfer by Client

Further transfer or licensing of user rights by the Client to Third Parties shall require prior written permission by the Agency if it is to be effective. This shall not apply to cession or licensing to subsidiary or affiliated companies within a Group.

II.  
FEES FOR USER RIGHTS 

1. 
To results of work produced by the Agency


1.1
Payment for user rights to the results of work produced by the Agency, as set out under Section H I, Paragraph 1, shall be covered for the term of this Contract and for the Contractual Area by the payment of the fees set out in Section E of this Contract.   


1.2
For use beyond end of contract and/or beyond the Contractual Area and/or for deployment in types of use or advertising media other than those contractually agreed on, the Agency shall receive a user fee for a maximum of 3 years, arranged on a sliding scale as follows: 

– for the first year: ____ percent

– for the second year: ____ percent

– for the third year: ____ percent

of the Client’s respective net placement volume. 

2.
To results produced by Third Parties

For negotiations on buy-outs for the results of work produced by Third Parties the Agency shall be paid a service fee of _____ percent on the net user fee charged by said Third Parties. The Agency shall accept no liability for legal claims by copyright holders for subsequent increase of fees as set out in Sections 32 and 32a of the Copyright Act (UrhG); the Client shall release the Agency from all such claims upon first demand. 

III. 
OWN ADVERTISING; DESIGNATION OF COPYRIGHT HOLDER


1.
The Agency shall be allowed to use the results of its work, or excerpts thereof, free of charge for purpose of its own advertising, even after expiry of the contractual term. 


2.
The Agency shall retain the right to designation of copyright holder; it shall be entitled to use its monogram or logo or other indication usual in the trade on the Client’s advertising material discreetly, and following agreement with the Client on the form, should it intend to make use of this right.

J. TERM OF CONTRACT

This Contract shall begin on ____________. It is hereby concluded for an indefinite term and may be terminated giving notice of 6 months to the end of a month, for the first time as of ____________. Notice must be given in 


writing. Right to termination without notice for good cause shall not be affected hereby.

K. REGULATIONS FOR ENDING OF CONTRACT


1. 
Insofar as the Agency has undertaken obligations towards Third Parties in pursuance of this Contract (firm orders), the Client hereby declares that it is prepared to fulfil these obligations even after the end of the Contract, under involvement of the Agency.


2.
The Agency is prepared to transfer reservations in fixed-tariff advertising media to the Client, or to Third Parties appointed by the Client, for the period following end of contract, if the Client or said Third Parties take over such costs as have already arisen or been incurred at the Agency. It shall be a condition of such transfer that the Agency be discharged from all liability and be released by the Client on first demand from any claims by Third Parties.    

L. EXCLUSION OF COMPETITION

The Agency shall have a duty during term of contract not to accept such work in the Contractual Area as is subject of this Contract for the Client’s direct competitors involving identical or similar products. The Client shall have a duty for its part not to commission another advertising or communication agency for its contractual products in the contractual area during the term of this Contract. Should this Contract be terminated, however, the Client may commission work from a new agency during the last two months of the notice period, if this is necessary for the smooth continuation of ongoing projects after the ending of the Contract.

M. AMENDMENTS TO CONTRACT, 
PLACE OF JURISDICTION


1.
Amendments and supplements to this Contract shall only be valid if they are in writing.



2.
Should a provision of this Contract be or become ineffective, the validity of the Contract shall not otherwise be affected thereby. The ineffective provision shall be replaced by a regulation which approaches most nearly within the limits of the law to the will of the Parties.


3.
Should disputes arise from the conclusion, execution or ending of this Contract, the Parties hereby agree that the place of jurisdiction shall be the registered office of the Client / the Agency (please delete where inapplicable). This Contract shall be subject to German Law.

__________________________

(Date, place)

__________________________
_________________________

(Client)
(Agen​cy)
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